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MARION MAXWELL CASKIE 


Recently Appointed as a Member of the I. C. C. 


on. Marion Maxweu Casxir, the new member of the I.C.C., was 

born in Remington, Virginia, July 29, 1890—the son of Dr. 
James M. and Olivia Rixey Caskie—and educated in the public and 
private schools in Virginia and Maryland, at Fork Union Military 
Academy, Fork Union, Virginia; business course at Piedmont College, 
Lynchburg, Virginia. 


Entered the services of the Southern Railway Company, in their 
general offices at Washington in 1906 where he remained for five 
years. From 1911 to January 1, 1916, was engaged in Interstate 
Commerce work, with offices in Washington. January 1, 1916, 
associated with the late William A. Wimbish, Commerce Attorney 
of Atlanta, Georgia, in practice before the Interstate Commerce Com- 
mission and the State Commissions. 


July 1, 1917, to March 15, 1930—General Manager, Transporta- 
tion Bureau, Chamber of Commerce, Montgomery, Alabama—Mana- 
ger of Traffic Departments Alabama Farm Bureau Federation— 
Alabama Cottonseed Crushers Association—Gulf Coast Citrus Ex- 
change—Montgomery Live Stock and Cotton Exchanges. March 15, 
1930, Executive R. 8. Reynolds’ interests, New York City. 


March 15, 1930, to October 1, 1931—Assistant to the Vice Presi- 
dent of Reynolds Metals Company, with plants at Louisville, Chi- 
cago, New York, Richmond and San Francisco—Assistant to Presi- 
Gent of Stokely Brothers and Company, with plants in Tennessee, 
Indiana, Wisconsin and Delaware—Transportation Director Robert- 
shaw Thermostat Company, of Youngwood, Pennsylvania; and the 
Fulton Sylphon Company, Knoxville, Tennessee, which positions he 
resigned effective October 1, 1931, to succeed General Wm. L. Siebert 
us General Manager of the Alabama State Docks at Mobile, Alabama. 


On July 15th, 1933, he was asked to serve the Federal Coordina- 
tor of Transportation as his Southern Traffic Assistant with offices 
in Atlanta, and secured leave of absence from the State Docks Com- 
mission in order to serve the Federal Government. He remained as 
Mr. Eastman’s Southern Traffic Assistant for two years and on 
‘une 15, 1935, became associated with the Waterman Steamship 
interests in an executive capacity with offices in New York City. 


During the period of the World War,.served as Director, Divi- 
sion of Transportation Federal Food Administration for the State 
of Alabama—member of local Terminal Committee United States 
Railroad Administration Montgomery—member of the Executive 
Committee Southern Ports Efficiency Commission. 


Was the first President of the Southern Traffic League; served 
as Chairman of its Executive Committee, and for more than ten 
years its Executive Secretary. Has served on Railroad Committee 
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cf the Chamber of Commerce of the United States; Traffic Committee 
of the Mississippi Valley Association; as Regional Vice President 
and Member of the Executive Committee National Industrial Traffic 
League; as member Educational Committee Traffic Clubs of America; 
as Vice Chairman Southeast Shippers’ Advisory Board; as Chairman 
Traffic Survey Committee Alabama-Coosa Waterway System. 

Is a former Member of the Shippers’ Conference of Greater New 
York—the National Industrial Traffic League—the Southern Traffic 
League—the Eastern, Ohio Valley and Southeastern Shippers’ Ad- 
visory Boards of the American Railway Association—and the Ethics 
Committee of the Association of Practitioners before the Interstate 
Commerce Commission. At present Mr. Caskie is a member of the 
Procedure Committee of the Practitioners Association. 

Is married, has four children and has maintained a residence 
at Montgomery, Alabama, for the past eighteen years. Is an Episco- 
palian, a Mason, and a Democrat. 








BUREAU OF MOTOR CARRIERS CREATED BY L.&C.C. 


For the purpose of administering the provisions of the “Motor 
Carrier Act, 1935” (Part IL of the amended Interstate Commerce 
Act), approved August 9, 1935, the Interstate Commerce Commission 
has ordered that an additional Division of the Commission be cre- 
uted, to consist of three Commissioners, and that work and functions 
arising under the Motor Carrier Act, 1935, be assigned thereto. 
Pending certain other necessary rearrangements of functions, the 
Division will be known as Division 7—Motor Carriers. At the out- 
set, Commissioner Eastman will serve as Chairman of that Division. 

Commissioner Eastman, while continuing as heretofore his duties 
as Federal Coordinator of Transportation, will serve on the Divi- 
sion until the organization of the Commission for the administration 
of the Motor Carrier Act has been developed, provided he finds that 
such service will not interfere with his duties as Coordinator. For 
purposes of this administration a new Bureau will be organized, 
known as the Bureau of Motor Carriers. 

The Commission is a public body bipartisan in its membership 
end nonpolitical in its activities. The Bureau of Motor Carriers will 
be organized in an endeavor to follow faithfully both the letter and 
the spirit of the civil service regulations. 





JOHN L. ROGERS 
Appointed Director, Bureau of Motor Carriers 


The Commission has selected as the Director of its new Bureau 
of Motor Carriers Mr. John L. Rogers. A brief biographical sketch 
of Mr. Rogers follows: 

Mr. Rogers was born in Knoxville, Tenn., in 1889, He began 
his career in the mechanical department of the Southern Railway. 
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He later attended the University of Tennessee and George Washing- 
ton University and secured a degree in mechanical engineering. In 
1917 he entered the service of the Commission as a mechanical engi- 
neer in the Bureau of Locomotive Inspection, and by night work 
secured a degree from the National University Law School and was 
admitted to the Bar. In 1925, he became a special examiner in the 
Bureau of Service. In 1933, he became the Executive Assistant of 
the Federal Coordinator of Transportation. In addition to his study 
of mechanical engineering and the law, Mr. Rogers has also studied 
accounting. 

In his work with the Commission, Mr. Rogers handled various 
difficult and complicated cases, notably extensive investigations of 
refrigeration charges, as well as mechanical matters involving loco- 
motive equipment, and he played an important part in the Six-Hour 
Day Investigation. Several years ago he began an intensive study 
of motor carriers and their regulation, and he has continued to 
keep in close touch with this subject, particularly in his work with 
the Federal Coordinator of Transportation. 

For his new duties, Mr. Rogers has the advantage of knowledge 
of engineering, accounting, and the law, experience in administrative 
«and executive work, intimate acquaintance with Commission pro- 
cedure and Governmental experience in general, and study of motor 
carrier conditions and regulation. 





ORGANIZATION PLANS FOR ADMINISTERING MOTOR 
CARRIER ACT RAPIDLY NEAR COMPLETION 


Immediately after the President signed the Motor Carrier Act 
of 1935, on August 9, the Interstate Commerce Comission lost no 
time in taking steps to set up the necessary machinery for its adminis- 
tration. It established a separate division known as Division 7— 
Motor Carriers. Joseph B. Eastman was named Chairman, with 
Commissioners Lee and Caskie assigned to the Division. The Com- 
mission appointed John L. Rogers, who had been Eastman’s execu- 
tive assistant for two years, to be Director of the newly created 
bureau. 

While as much of the Act as is practicable will take effect on 
October 1, 1935, discretion is left with the I. C. C. to postpone any 
provision of the Act which in its opinion can not be adequately made 
effective on that date, but such postponement shall not be beyond 
April 1, 1936. The impossibility of publishing and filing tariffs to 
become effective on October 1, as provided in the Act, is readily 
apparent. 

The set-up calls for an Assistant to the Director and two Assist- 
ant Directors. The act also provides that controversies involving 
more than three states will be harmonized by so-called joint Boards 
as provided in section 205 (b). 

Under the immediate direction of the Assistant Directors will 
be, on the one hand, the Washington staff divided into seven sections 
to handle the matters outlined: (a) financial matters, mergers; (b) 
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certificates, permits, licenses, surety bonds; (c) traffic, rates, tariffs, 
classifications, concurrences, suspensions, divisions; (d) accounts, 
statistics, research; (e) formal cases, informal cases, service matters, 
correspondence; (f) safety, hours of service, safety regulations, and 
(g) legal, enforcement. On the other hand, under the immediate 
¢irection of the Assistant Directors, will be sixteen district field 
offices grouped as shown below. In each of these offices there will be 
a district representative (in charge), a joint board representative, 
a rate examiner, an accountant and such number of field super- 
visors as the size of the territory demands. The number of supervi- 
sors is shown below after the description of the territory embraced 
in the district office: 

(a) Maine, New Hampshire, Vermont, Massachusetts, Rhode 
Island—9; Connecticut, New York, New Jersey, Delaware—1i1; 
Maryland, District of Columbia, Virginia—3; Pennsylvania, West 
Virginia—11; Ohio, Indiana, Kentucky—10; North Carolina, South 
Carolina, Georgia, Florida—4; Alabama, Tennessee, Mississippi, 
Arkansas—4; Illinois, Michigan, Wisconsin—14; Minnesota, North 
Dakota, South Dakota—4; Iowa, Nebraska, Kansas, Missouri—9; 
Oklahoma, Louisiana, Texas—4; Montana, Idaho—2; Washington, 
Oregon—2; Wyoming, Colorado, Utah—3; New Mexico, Arizona—2; 
Nevada, California—s. 

Approximately 625 employees will be required for the work, and 
the cost to the Government of administering the Act will approximate 
$2,500,00 annually. 





I. C. C. EXTENDS DATE FOR FILING TRUCK TARIFF RATES 


The Commission, by Division 7, has entered an order September 
19, extending the effective date of sections 216, 217, 218, 219, and 223 
cf the Motor Carrier Act, 1935, until December 1, 1935. These 
sections deal with the filing and observance of tariffs and schedules 
showing rates, fares and charges for transportation by motor car- 
riers subject to the Act and related matters, as well as the issuance 
of receipts or bills of lading and the collection of charges. This 
action was due primarily to the inability of the Commission to make 
necessary preparations incident to the filing of tariffs and to give the 
operators additional time in which to compile their tariffs. 

Unless there are unforeseen developments the effective date of 
cther sections of the Act will not be postponed beyond October 1, 1935. 
It is now expected that forms to be used in applying for certificates 
of public convenience and necessity, permits for contract carriers, 
and brokerage licenses will be ready for distribution prior to Octo- 
ber 1, 1935. 


ORDER 


At a Session of the INTERSTATE COMMERCE COMMISSION, 
DIVISION 7, held at its office in Washington, D. C., on the 19th 
day of September, A. D. 1935. 

In the matter of the postponement of the taking effect of Sec- 

tions 216, 217, 218, 219, and 2238 of the Motor Carrier Act, 1935. 
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It appearing, That by section 227 (a) of the Motor Carrier Act, 
1935, the Commission is authorized and directed, if found by it 
necessary or desirable in the public interest, to postpone the taking 
effect of any provision of such Act to such time after the first day 
of October, 1935, but not beyond the first day of April, 1936, as the 
Commission shall, by general or special order, prescribe; 

And it further appearing, That postponement of the taking effect 
of the provisions of section 216, entitled, “Rates, Fares, and Charges 
of Common Carriers by Motor Vehicle,” section 217, entitled, “Tariffs 
of Common Carriers by Motor Vehicle,” section 218 entitled, “Sched- 
ules of Contract Carriers by Motor Vehicle,” section 219 entitled, 
“Receipts or Bills of Lading,” and section 223, entitled, “Collection 
of Rates and Charges,” is necessary and desirable in the public in- 
terest and the Commission, on the date hereof, having so found: 

It is ordered, That the taking effect of the provisions of sections 
216, 217, 218, 219, and 223 of such Act be, and it is hereby postponed 
to the first day of December, A.D. 1935: 

And it is further ordered, That notice of such postponement be 
given to motor carriers subject to such Act and to the public by de- 
positing a copy of this order in the office of the Secretary of the 
Commission, at Washington, D. C. 

By the Commission, Division 7: 

Grorce B. McGinty, 
Secretary 
(SEAL) 





ASSOCIATION’S SIXTH ANNUAL MEETING 


The Sixth Annual Meeting, as previously announced, will be 
held at the Hotel Commodore, New York City, on Wednesday and 
Thursday, October 23rd and 24th. The details concerning the con- 
vention will be announced in the Program which will be printed in 
the October Journal. 





REPORT OF THE COMMITTEE ON PROCEDURE FOR THE 
YEAR 1934-1935 


During the current year only one matter of importance came 
before the Committee on Procedure and this was a request that the 
following questions be presented by letter to the members of the 
Committee and their replies communicated to the Executive Com- 
mittee : 


Are you in favor of strict enforcement of Rule XIV(d)3, 
reading as follows: 

“After expiration of the time set for briefs the Examiner 
will prepare his proposed report, containing the statement of 
the issues and facts and the findings and conclusions which he 
thinks should be made. 

Are you in favor of the adoption of the same practice by the 
Commission in the preparation of its reports?” 
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A copy of the report and supplemental report of the Chairman 
of this Committee to the Executive Committee with respect to said 
cuestions is attached as Exhibit A. 

Respectfully submitted, 


Chicago, Illinois, E. S. Batiarp, Chairman 
September 5, 1935. 





(Exhibit A). 
REPORT OF COMMITTEE ON PROCEDURE ON 
FINDINGS OF FACT IN COMMISSION REPORTS 


Pursuant to instructions of the Executive Committee the follow- 
ing question was presented by letter under date of April 5, 1935, to 
members of the Committee on Procedure: 

Are you in favor of strict enforcement of Rule XIV(d)3, read- 
ing as follows: 

“After expiration of the time set for briefs the Examiner will 
prepare his proposed report, containing the statement of the issues 
and facts and the findings and conclusions which he thinks should 
Le made. 

Are you in favor of the adoption of the same practice by the 
Commission in the preparation of its reports?” 

By way of explanation it may be said that the inquiry has refer- 
ence to the practice frequently indulged in both by Examiners and by 
the Commission, of reciting the contentions of the various parties 
without making any evidentiary findings or stating any facts with 
respect to controversial matters. In its extreme form such a report 
consists of an opening statement of uncontradicted facts, a long 
series of recitals of the factual contentions of the parties, and an 
ultimate formal finding of fact. (There may also be discussions of 
legal questions and conclusions of law but that is not germane to 
the present question). 

As having a possible bearing on the question the following quo- 
tations from decisions of the Supreme Court, relating to the question 


of findings of fact by the Commission, were called to the attention 
of the Committee: 


United States v. Chicago, M., St. P. & P. R. R. Co., 55 8. Ct. 462 
(at page 467) : 


“We would not be understood as saying that there do not lurk 
in this report phrases or sentences suggestive of a different meaning. 
One gains at places the impression that the commission looked upon 
the proposed reduction as something more than a disruptive tendency : 
that it found unfairness in the old relation of parity between Brazil 
and Springfield; and that the new schedule in its judgment would 
confirm Milwaukee in the enjoyment of an undue proportion of the 
traffic. The difficulty is that it has not said so with the simplicity 
and clearness through which a halting impression ripens into reason- 
able certitude. In the end we are left to spell out, to argue, to 
choose between conflicting inferences. Something more precise is 
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requisite in the quasi jurisdictional findings of an administrative 
agency. Beaumont, S. L. & W. R. Co. vy. United States, 282 U.S. 74, 
86, 51 S. Ct. 1, 75 L. Ed. 221; Florida vy. United States, 282 U. 8. 194, 
215, 51 8S. Ct. 119, 75 L. Ed. 291. We must know what a decision 
means before the duty becomes ours to say whether it is right or 


wrong. 
United States v. Baltimore & O. R. Co., 55 8. C. 268 (at page 


“In the Florida Case the legal distinction was pointed out be- 
tween what may be termed quasi jurisdictional findings, there held 
to be indispensable, and the ‘complete statement of the grounds of 
“he Commission’s determination’ which was declared in Beaumont, 
Sour Lake & Western Ry. Co. v. United States, 282 U. 8. 74, 86, 51 8. 
Ct. 1, 75 L. Ed. 221, to be desirable for a proper consideration of the 
case in the courts. The lack of such a complete statement, while al- 
ways regrettable, because unnecessarily increasing the labor of the re- 
viewing court (compare Virginian Ry. v. United States, 272 U.S. 658, 
675, 47 S. Ct. 222, 71 L. Ed. 463), is not fatal to the validity of the 
order. It is true that formal and precise findings are not required, 
under section 14(1) of the Interstate Commerce Act (49 USCA § 14 
(1) waich declares that the report ‘shall state the conclusions of the 
commission, together with its decision.’ Compare Manufacturers’ Ry. 
Co. v. United States, 246 U. S. 457, 38.8. Ct. 383, 62 L. Ed. 831; 
Meeker vy, Lehigh Valley R. R., 236 U. 8. 416, 428, 35 8. Ct. 328, 59 L. 
Ed. 644. That provision relieves the Commission from making com- 
jrehensive findings of fact similar to those required by Equity Rule 
7014 (28 USCA § E23). But section 14 (1) does not remove the 
necessity of making where orders are subject to judicial review, 
quasi-jurisdictional findings essential to their constitutional 
or statutory validity.” 

Florida v. United States, 282 U.S. (at page 215): 

“The question is not merely one of the absence of elaboration or 
of a suitably complete statement of the grounds of the Commission’s 
determination, to the importance of which this Court has recently 
adverted (The Beaumont, Sour Lake & Western Railway Company v. 
''nited States, ante, p. 74), but of the lack of the basic or essential 
tindings required to support the Commission’s order. In the absence 
of such findings, we are not called upon to examine the evidence in 
erder to resolve opposing contentions as to what it shows or to spell 
out and state such conclusions of fact as it may permit. The Com- 
mission is the fact-finding body and the Court examines the evidence 
not to make findings for the Commission but to ascertain whether 
its findings are properly supported. If the facts as to intrastate 
transportation of logs in Florida are such as to justify an order as to 
intrastate rates in order to end an unjust discrimination as against 
interstate commerce either as between persons and localities, or 
because of an undue burden upon the revenues of the carrier, the 
Interstate Commerce Commission is still at liberty, acting in accord- 
ance with the authority conferred by the statute, to make such deter- 
minations as the situation may require.” 
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Beaumont, 8S. L. & W. Ry. v. United States, 282 U. 8S. 74 (at 
page 86) : 


“The reports satisfactorily show that the findings as to average 
group conditions taken as a whole are sustained by substantial and 
persuasive evidence. But they do not deal with the important 
question whether, under the evidence and having regard to the wide 
dissimilarities between rates of return earned by individual carriers 
in each territory, the use of the average or group basis is justified 
and whether it will produce unreasonable divisions. The general 
statements in the reports to the effect that the Commission in reach- 
ing its conclusions considered all the pertinent evidence add nothing 
to the prima facie presumption that generally attends determinations 
of the Commission. Bluefield Co. v. Public Service Commission, 262 
U. 8. 679, 688-89. 

“The Commission’s failure specifically to report the facts and 
give the reasons on which it concluded that under the circumstances 
the use of the average or group basis is justified leaves the parties 
in doubt as to a matter essential to the case and imposes unnecessary 
work upon the courts called upon to consider the validity of the 
order. Complete statements by the Commission showing the grounds 
upon which its determinations rest are quite as necessary as are 
opinions of lower courts setting forth the reasons on which they 
base their decisions in cases analagous to this.” 

The Committee’s attention was also called to the following pas- 
sage from Virginian Ry. v. United States, 272 U. 8. 658 (at page 675), 
in which the court referred to the analagous matter of lower court 
opinions: 

“Unless an opinion indicating the grounds of the decision is 
delivered, a defeated party may often be unable to determine whether 
the case presnts a question worthy of consideration by the appellate 
court. This is particullarly true, where the case is in equity and the 
decree is entered upon a hearing involving complicated facts. For 
being in equity, matters of fact as well as of law are reviewable; 
and the reviewable issues of law are rarely sharply defined by request 
for rulings. The failure to accompany the decree by an opinion may 
thus deprive litigants of the means of exercising a sound judgment 
on the propriety of an appeal. And the appellate court, being with- 
out knowledge of the grounds of the decision below, is denied an 
important aid in the consideration of the case, and will ordinarily 
be subject to much unnecessary labor.” 


The members of the Committee replied to the foregoing inquiries 
as follows: 


Andrew H. Brown, 

Assistant Transportation Commissioner, 
Cleveland Chamber of Commerce, 
Cleveland, Ohio. 


“T most certainly favor strict enforcement of Rule 14(d) 3. I 
vemember when proposed report procedure was adopted and the 
stir that it caused among the Commission’s examiners, It had the 
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effect of putting examiners on the spot and led to the preparation 
of lengthy and detailed reports. In the endeavor to secure brevity 
and perhaps in part due to examiners’ desire to get off the spot, 
the complete statements of fact which were the early results of 
proposed report procedure seem to have been seriously curtailed. 
We have all had experience of attempting to take exceptions to 
proposed reports so drawn as to present no salient points. At the 
risk of increasing the size of proposed reports I most certainly favor 
strict adherence to the present rule. 

I also favor the adoption of the same practice by the com- 
inission. It appears to me that the Supreme Court has indicated 
the desirability of such action by the commission, though I shall 
leave the legal aspects of the question in your more capable hands. 
As a practical matter I think that the adoption by the commission of 
the practice of stating findings of fact would tend to reduce the 
number of cases in which the commission reaches its conclusions 
from consideration of what it conceives to be public policy. The 
mere statement of findings of fact would tend to hold the commission 
to considerations of fact, and the application of the law to those 
facts. Several recent decisions have made me feel that something 
of the sort is immediately necessary.” 


Parker McCollester, 
Lord, Day & Lord, 
New York. 

“Replying to your letter of April 5th, I am most certainly in 
favor of strict enforcement of Rule XIV(d) 3, and in particular 
the provision thereof that the examiner’s proposed report shall con- 
tain ‘the findings and conclusions which he thinks should be made.’ 
1 do not think that any argument is necessary. Unless definite 
findings and conclusions are set forth in the proposed report, 
the purpose of the proposed report and of exceptions thereto is 
iargely defeated. Under the practice which examiners generally 
follow of simply stating the contentions of the different parties 
and then a recommended conclusion, exceptions must take the form 
cither of complete re-argument of the case or else of exceptions to 
the inclusion in the report of statements of contentions of the oppos- 
ing party on the assumption that the examiner’s adverse conclusion 
is based upon the acceptance of these contentions. There is no 
objection—in fact, I think it is desirable—for the examiner to state 
the contentions of the several parties. But in his proposed report 
he should certainly enumerate the contentions which he finds to be 
established and indicate those which are rejected. This will have 
to be done by a definite statement of findings, preferably numbered 
ior convenience in filing exceptions. This is the practice, for ex- 
ample, in the Court of Claims where, from my experience, it has 
worked very satisfactorily. 

The practice in the Court of Claims suggests to me, however, 
the desirability of the strict enforcement in connection with Rule 
XIV(d)3 of another rule, namely that part of XIV(a) in regard to 
briefs which provides that a brief ‘should include requests for such 
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specific findings as the party thinks the Commission should make.’ 
| think it is the usual practice of all of us in our briefs to arrange 
our argument under headings, which may or may not be appropriate 
as findings, and then to conclude with a summary, which also may 
cr may not appropriately indicate the findings requested. It seems 
ito me that every brief before the Commission, just as briefs in the 
Court of Claims, should contain at the conclusion a list of numbered 
findings so that the examiner can recommend either the adoption or 
the rejection of each finding asked for. This portion of a brief, 
therefore, would be similar to a request for findings in an equity 
suit, which a court may either allow or reject. 

With briefs of this sort the examiner would have no excuse for 
not making definite findings and the taking of exceptions and the 
presentation of the case to the Commission upon definite issues would 
be greatly facilitated.” 

Richard T. Eddy, 
Los Angeles, California. 
“IT heartily concur.” 
M. M. Caskie, 
Southern Traffic Assistant, 
Atlanta, Georgia. 


“Please record me as concurring in Mr. McCollester’s letter to 
you of April 10. I thoroughly agree with all that he has said.” 
Wallace T. Hughes, General Attorney, 

The Chicago, Rock Island and Pacific Railway Co., 
Chicago, Illinois. 

“Mr. Parker McCollester has so fully covered the subject pre- 
sented by your letter of April 5, to members of the Committee on 
I'rocedure, that he has saved me the effort of a more detailed reply. 
1 concur in the views he has so well expressed.” 

F. 8. Keiser, Traffic Commissioner, 
Duluth Chamber of Commerce, ' 
Duluth, Minnesota. 

“Your letter of April 5th, addressed to the members of the Com- 
mittee on Procedure concerning enforcement of Rule XIV(d)3 of 
the Commission’s Rules of Practice. 

Beg to advise that I am strongly in favor of strict enforcement 
of this Rule and I heartily concur in the argument presented by 
Parker McCollester in his letter to you of April 10th, on the subject.” 
George O. Griffith, Manager, 

General Traffic Department, 
Proprietary Agencies, Inc., 
New York. 

“You can record my views on this very important subject as 
being in harmony with those expressed by Mr. Parker McCollester.” 
J. E. Tilford, Chairman, 

Southern Freight Association, 
Atlanta, Georgia. 

“I concur in the views expressed by Mr. Parker McCollester as 

outlined in his letter of April 10th.” 
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The views of the Chairman of this Committee are as follows: 

“IT agree wholeheartedly with Mr. McCollester in regard to ex- 
aminers’ reports. 

“T am inclined to disagree, however, with Mr. McCollester’s sug- 
gestion that the portion of Rule XIV(a) providing that a brief 
‘should include requests for such specific findings as the party thinks 
the Commission should make’ should be strictly enforced. The fed- 
cral practice in equity referred to by Mr. McCollester, grows out of 
equity rule 7014, which reads as follows: 


‘In deciding suits in equity, including those required to be 
heard before three judges, the court of first instance shall find 
the facts specially and state separately its conclusions of law 
thereon; and its findings and conclusions shall be entered of 
record and, if an appeal is taken from the decree, shall be in- 
cluded by the Clerk in the record which is certified to the appel- 
late court under rules 75 and 76.’ 


“The parties submit proposed findings and conclusions under this 
rule just as they submit proposed orders, decrees, etc., and this is 
frequently done after decision has been announced. Frequently the 
findings and conclusions submitted by the successful party are the 
only opinion filed by the Court. The practice of the Commission of 
preparing its own reports and orders without consulting the parties, 
end before the announcement of the decision, deprives the practice 
cf submitting proposed findings to the Commission of much of its 
usefulness. Moreover it would impose on counsel, if strictly en- 
forced, quite a serious burden. Most cases before the Commission 
involve a multiplicity of complicated issues and if counsel were 
required to submit a complete set of proposed findings to the Exami- 
uer, they would frequently fill a good sized volume. A properly pre- 
pared brief with a topical abstract of evidence and an orderly ar- 
‘angement of the argument by points serves every legitimate purpose. 
! would therefore be opposed to any change in the present practice 
under which the submission of findings is optional. 

“Mr. McCollester does not mention the question of statements 
of fact and findings in the Commission’s reports, although what he 
says with regard to evaminers’ reports is in some respects applicable 
to the former. It seems to me that this question in the last analysis 
involves a basic problem of administrative policy. That is, whether 
the Commission is interested simply in making its orders stand and 
in concealing so far as possible from the parties and counsel and 
the courts the actual grounds for its decisions, or whether it is in- 
terested not only in making its orders stand but also in developing 
and announcing a comprehensive set of principles which will help to 
guide all concerned towards a solution of the transportation problems 
of the country. I am convinced that the official policy of the Com- 
mission has at least tended toward the former position and I think 
that this is one of the factors that has brought criticism upon the 
Commission. Much could be said by way of illustration of this 
policy, but it is unnecessary. It is generally recognized as a fact 
among the Commission’s bar. 
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“Apparently the motive that has actuated the Commission in 
adopting this manner of writing reports is the desire to avoid, so 
far as possible, effective court review. This of course proceeds from 
the wholly understandable desire to prevent its orders from being 
interfered with. From the point of view of the public interest, 
however, and the successful administration of the law, the practice 
is indefensible. The theory of the law is that the Commission’s 
orders shall stand only if they are supported by findings and the 
findings by evidence. The Commission should, it seems to me, feel 
obligated not only to make orders having such support but to make 
them in such a manner as to permit that question to be judicially 
determined. It is as important to the success of the regulatory 
scheme that judicial limitations upon the exercise of the Commission’s 
power be permitted to operate freely as that.the administrative field 
itself be scrupulously guarded from judicial invasion. These ends 
can only be obtained if the Commission will write full factual re- 
ports showing the process of reasoning by which it arrives at its 
conclusions. 

“In addition such a practice would have, I think, an invaluable 
educational effect. It would bring into existence a much more com- 
prehensive and precise body of principles than has yet been evolved. 
If we had such a body of principles today the railroad problem 
would be much nearer solution than it now is. It would also lead 
to certainty and definiteness in rate practices and so reduce rate 
litigation to the minimum. If the Commission had written its two 
hundred odd volumes of reports in the manner suggested, a lawyer 
would be able to advise his client whether he had a case or not with 
infinitely more certainty than is now possible, and many complaints 
would never be filed. 

“For the foregoing reasons I am strongly in favor of the adoption 
by the Commission of the practice of setting forth in detail the 
logical process through which it arrives at its ultimate conclusions 
from the conflicting evidence contained in the record. If Examiners 
are required to follow this practice the appropriate statements of 
fact and evidentiary findings will, where the Examiner’s report is 
adopted by the Commission, be carried over into the Commission’s 
report. Where this does not occur, either because the Examiner’s 
report is modified or because it is entirely rejected, the practice 
should be directly adopted by the Commission.” 

“Pursuant to what is understood to be the appropriate procedure 


this report is submitted to the Executive Committee for such action 
as it desires to take.” 


Respectfully submitted, 
E. 8S. Batuarp, Chairman 





SUPPLEMENT TO REPORT OF COMMITTEE ON PROCEDURE 
ON FINDINGS OF FACT IN COMMISSION REPORTS 


In the following recent decision the Supreme Court restated and 
applied the doctrine with regard to findings of fact in Commission 
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reports which is referred to in the decisions cited at pages 2 to 4 of 
the above entitled report: 


Atchison, Topeka & Santa Fe Railway Co. v. United States, No. 
606, decided April 29, 1935. 


“The Commission’s ruling that the imposition of the yardage 
charge on animals taken by consignee from holding pens does not 
violate the Act implies that as to those animals transportation ended 
at the unloading pens. On the other hand, its ruling that in the 
instances where consignee takes delivery at unloading pens the ani- 
mals are not subject to the yardage charge suggests that delivery 
is not completed by unloading into suitable pens. That necessarily 
implies something more to be done or furnished by the carrier. But 
the Commission, in respect of the shipments covered by its order, 
made no definite finding as to what constitutes complete delivery or 
where transportation ends. Its report does not disclose the basic 
facts on which it made the challenged order. This court will not 
search the record to ascertain whether, by use of what there may be 
found, general and ambigous statements in the report intended to 
serve as findings may by construction be given a meaning sufficiently 
definite and certain to constitute a valid basis for the order. In the 
absence of a finding of essential basic facts, the order cannot be sus-’ 
tained. Florida v. United States, 282 U. 8S. 194, 215. Recently this 
court has repelled the suggestion that lack of express findings by an 
administrative agency may be supplied by implication. Panama 
Refinng Co. v. Ryan, 293 U. 8. 388, 433. See Beaumont, 8S. L. & W. 
Ry. v. United States, 282 U. 8S. 74, 86. Inter. Com. Comm’n v. 
Chicago, etc., R’d Co., 186 U. 8. 420, 341. Reversed.” 

E. S. BaLuarp, é 
Chairman. 





DOCUMENTS FOR DISTRIBUTION 
Freight Revenue and Value of Commodities Transported on 
Class | Steam Railways in the U. S., Calendar Year 1933—compiled 
by Bureau of Statistics, Interstate Commerce Commission. Copies 
will be furnished upon request upon receipt of 10c in stamps to 
cover mailing charges. 





Motor Carrier Act. Copies are available to members. Kindly 
send 8c in stamps to cover cost of document plus postage. 





Analysis of Motor Carrier Act—by Clarence A. Miller. A charge 
of 50c each for this document is necessary because of the cost of 
reproducing same. Members may obtain copies direct from Mr. 
Miller, Union Trust Building, Washington, D. C., or from the Execu- 
tive Secretary, upon request. 





Analysis Railroad Retirement Act—by Clarence A. Miller. This 
document may be secured from Mr. Miller or by communicating with 
the Executive Secretary. The price is 50c per copy, to cover actual 
printing cost. 
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TENATIVE PROGRAM 
SIXTH ANNUAL MEETING 
Wednesday, October 23, 1935 


9:30 A. M.—Executive and other committee meetings. 
12:15 P. M.—Group Luncheon—Ball Room Commodore Hotel. 
(Speaker to be announced later) 

I. M.—Business Meeting: 

. Report by President 

. Report Committee on Arrangements 

. Report Committee on Nominations 

. Report Chairman of Executive Committee 

. Report of Treasurer 

. Report of Secretary 

. Wagner Bill—S. 2944 

Evening 

7:00 P. M.—Dinner and Entertainment at French Casino (Folie 

Parisienne), 7th Ave. and 49th St., dress optional 
to Price—$3.50 per plate (including entertainment, danc- 

ing, service charge and taxes) 





te 
_ 
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10:30 P. M. 
Entertainment for Guests 


October 23,—2:50 P. M.—Through the courtesy of Mr. A. L. Ashby, 
of the National Broadcasting Company, arrangements have been 
made for inspection of its broadcasting facilities for those who 
desire to avail themselves of this. 


Thursday, October 24, 1935 


9:30 A. M.—Meeting called to order by W. H. Chandler, President. 
1. Address—Some Important Aspects of the Administration of 
the Motor Carrier Act of 1935—By Hon. Marion M. Caskie 
2. Election of officers for coming year 
3. Report—Special Committee on Revision of Constitution and 
By-Laws, H. D. Driscoll, Chairman 
4. Report—Special Luncheon Committee, Harry C. Ames, Chair- 
man 
Third Business Session 
2:00 P. M.—Meeting called to order by W. H. Chandler, President. 
. Special Committee on Changes in Interstate Commerce Act 
Relating to Procedure, August Gutheim, Chairman 
. Committee on Education for Practice, Edwin A. Lucas, 
Chairman 
. Committee on Procedure, Ernest 8S. Ballard, Chairman 
. Printing and Publicity, John D. Battle, Chairman 
. Memorials, J. D. Greene, Chairman 
. Membership, W. F. Schulten, Chairman 
. Unfinished Business 
. New Business 





Hort. Hugh M. Tate, Chairman of the Interstate Commerce Com- 
mission will attend the Convention. 
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Report of the Committee of Professional Ethics 
and Grievances 


The Committee on Professional Ethics and Grievances, pursuant 
tc Article II of the By-Laws, respectfully submits to the Executive 
Committee, for submission to the Association at its next annual 
meeting, the following report for the year 1934-35. 

I. At the beginning of the year there remained on the Commit- 
iee’s docket one formal complaint case in which hearings had been 
held. The record in that case was reviewed and considered by the 
Committee at a meeting in May and again at a meeting in August, 
1935, as a result of which a report containing the Committee’s find- 
"ngs and specific recommendations was made to the Executive Com- 
mittee. Under the Committee’s Rules of Practice, approved by the 
Executive Committee pursuant to Article VI of the By-Laws, the 
substance of this report is regarded as confidential and for that 
reason is not included herein. 


~ 


During the year the Executive Committee, acting under Article 
VI, Sec. 2 (a) of the By-Laws, referred to this Committee for in- 
vestigation and report two separate cases of grave importance be- 
cause the practices involved affected more than the practitioners 
specifically concerned. In one of these cases the Committee has 
concluded its investigation and has made its report and recommen- 
dations to the Executive Committee. For the reasons above stated 
ine facts in the case may not be included in this report. 

The other case submttted by the Executive Committee for in- 
vestigation and report has been considered at two meetings of the 
Committee, but it is of such character that further evidence is 
necessary before a report can be rendered to the Executive Commit- 
tee. It is, therefore, being retained on the Committee’s. docket. 

In addition, preliminary investigations were made, under Part 
II, 2 of the Committee’s Rules of Practice in three other matters. 

This leaves the Committee’s docket of cases now clear except 
for the one mentioned in which further investigation is being made. 

II. The Committee recommends that Article VI, Section 2 (d) 
of the Association’s By-Laws be amended to read as follows: 


(d) Be authorized to adopt such rules as it may deem desir- 
able concerning the method and procedure to be used in express- 
ing opinions, in making investigations, in the hearng of com- 
plaints, and taking of testimony. Such rules shall not become 
effective until approved by the Executive Committee. Should 
the Committee as a result of its investigation recommend cen- 
sure or disbarment in any given case, and its recommendation 
be approved by a two-thirds vote of the members of the Associ- 
ation present and voting, its action shall be communicated 
through the President to the Interstate Commerce Commission. 


The amendment consists in the addition of the words “members 
of the Association present and voting.” The present language re- 
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quires approval “by a two-thirds vote of the Association” and, if 
iechnically construed, would result in unworkable situations. 


As grievance matters are likely to be the only ones in connection 
with which controversies may arise at Association meetings it is 
desirable that the procedure provided for their disposal be free from 
all technical obstacles. For this reason this amendment is recom- 
mended. 























III. The Committe in response to an inquiry, which was con- 
sidered at a meeting on September 6, rendered the following in- 
formal opinion No. 3. 


INFORMAL OPINION NO 3 





Upon enactment of the Motor Carrier Act, inquiry was made as 
to the ethical propriety of a practitioner circularizing a letter to 
motor carriers generally, directing their attention to the require- 
ments of the new act, their far reaching effect upon the motor carrier 
industry, and suggesting that proper compliance therewith neccessi- 
tates the services of those specially skilled. The proposed letter 
further invites conferences and interviews with the obvious view to 
she employment of the writer thereof for the rendition of such 
services. 

The circulation of a letter of such character and in such manner 
hy any practitioner is plainly contrary to the express language of 
Canon 32. The circulation would not be limited to those to whom 
its distribution is sanctioned by personal relations with the writer, 
and the evident purpose of the communication is the general 
solicitation of employment throughout the industry. It is mani- 
festly not in keeping, either in substance or as to distribution, with 


cither the letter or the spirit of that provision in the Canon which 
declares that: . : 
























“Solicitation of employment by circulars or advertisements, or 
by personal communications or interviews, not warranted by 
personal relations, is unethical.” 


If desired, as a matter of personal taste, or in keeping with 
local custom, it is not improper, however, for practitioners to pub- 
lish and circulate, as provided in Canons 32 and 33, ordinary simple 
business cards containing only a statement of the practitioner’s name 
‘and those of his associates), occupation, address, telephone number, 
and the name of the special branch or branches of practice, such as 
motor carrier practice, in which he engages. 


1V. The Committe recommends that the last sentence in Article 
VI. Sec. 2 (b), of the By-Laws and the last sentence of Part I. 1, 
of the Committee’s Rules of Procedure be changed to read as follows: 


“Such informal opinion shall be expressed only (a) at a meet- 
ing of the Committee upon approval thereof by at least a major- 
ity of the Committee, or (b) without a meeting, upon the appro- 
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val thereof 'in writing by a majority of the Committee after due 
notice of the matter to be decided shall have been sent to all its 
members, Provided that, if the Chairman is so requested in any 
case by a majority of the Committee, the informal opinion there- 
in shall in that event be considered and expressed only at a 
meeting of the Committee.” 


As the sentences referred to now read they make it impossible 
ior the Committee to express an informal opinion without the delay 
of assembling in formal meeting. In cases where the inquiry for 
an informal opinion is urgent it is apparent that the practitioner 
making the inquiry is likely to suffer embarrassment, if not hard- 
ship, during the interval necessarily required to secure a meeting 
of widely scattered committee members for consideration of the in- 
auiry. This seems particularly unnecessary in cases where the in- 
quiry is one concerning which the Committee can agree upon an 
informal opinion through the medium of correspondence. 


It is understood of course, that the discussion and interchange 
of views at meetings is, on the whole, productive of better considered 
results. For that reason the proposed amendment is in the alterna- 
tive and leaves it possible for a majority of the Committee, in any 
instance, to object to a correspondence opinion and to require the 
matter to be considered in formal meeting. 


It is believed an amendment along these lines will safeguard the 
situation and at the same time make possible, in appropriate in- 
stances, more expedited procedure. The Committee therefore recom- 
mends its adoption. 


V. The Committee further recommends the submission to and 
adoption by the Association of the following Resolution Relating 
to Canons Nos. 17, 32 and 39. 





RESOLUTION RELATING TO CANONS NOS. 17, 32 and 39 


“Resolved that the Association of Practitioners adopts as a 
proper interpretation of its Canons Nos. 17, 32 and 39 and as 
a construction thereof giving effect to the ethical standards in- 
tended to be effectuated thereby, the conclusions stated upon the 
facts recited in the following proposed Informal Opinion of the 
Committee on Professional Ethics and Grievances: 


A practitioner is an unsalaried officer in a publishing organi- 
zation in which he has a financial interest. The organization 
advertises the sale of its books and other traffic services, in- 
cluding a consultation service on all transportation law questions 
to be rendered to the organization’s patrons by such practitioner, 
whose ability and the excellence of whose legal services and 











advice are extolled in the advertising literature of the organi- 
zation. In some instances the consultation service is rendered 
at a separate annual fee charged by the organization, while in 
others it is included, without any stated separate charge, as a 
bonus to induce the sale of the organization’s books. 


1. Such direct association and financial connection between 
a practitioner and any lay agency, personal or corporate, for 
whose patrons the practitioner renders such legal advice neces- 
sarily involves a division of the compensation, whether separately 
stated or not, for the practitioner’s legal services, either directly 
or indirectly, and is a violation of both the letter and the spirit 
of Canon 17. 


2. The issuance of literature containing laudatory statements 
of the character described concerning a practitioner by any 
lay agency, personal or corporate, of which the practitioner is 
an officer or with which he is connected in any other position 
of responsibility, constitutes (a) the solicitation of employment 
by advertisements, (b) the procuring of business by indirection 
through touters and (c) the inspiring of self-laudation, in viola- 
tion of both the letter and the spirit of Canon 32. 


3. The rendition by a practitioner of legal advice to patrons 
of any lay agency, personal or corporate, in their status as and 


because they are such patrons, necessarily interjects the lay 
agency between the practitioner and those to whom such legal 
advice is rendered. 


The practitioner’s conduct in such circumstances violates 
Canon 39, because in the performance of his duties he is not 
free from the interest of the intermediary nor is his responsibil- 
ity direct to the client as is plainly required by that Canon.” 


The Committee at first considered issuing, pursuant to Article 
VI, Sec. 2 (b) of the By-Laws and Part I, 3 of its Rules of Practice 
an informal opinion embodying the substance of this Resolution, but 
owing to the importance of the effect of the conclusions expressed 
therein upon the future policy of the Association and of the fact 
that the practices dealt with are understood to be wide spread 
among certain practitioners, it is the judgment of the Committee 
that the adoption of the construction and interpretation of these 
Canons set forth in the Resolution should carry the weight and 
sanction of the entire Association rather than of this Committee 
alone. In recommending to the Executive Committee and through 
it to the Association the adoption of this Resolution, the Committee 
is not unmindful of its far reaching consequences, but in its judg- 
ment, this should not deter the Association from the adoption of a 
policy leading ultimately and as rapidly as may be practicable to 
the strict enforcement of the requirements of these salutary Canons. 

The practices described in the Resolution do not, in the Com- 
mittee’s opinion, accord with either the letter or the spirit of Canons 
Nos. 17, 32 and 39. The standards of ethical conduct sought to be 
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established and maintained by the Canons are plainly adapted to 
the best interests of the Association and its individual practitioner- 
members from the standpoint of the proper maintenance of the pro- 
fessional intergrity and prestige of both, and, without abruptly in- 
fiicting individual hardship in any case so early in its history, their 
ultimate attainment should be the settled policy of this Association. 


Respectfully submitted, 


Edwin H. Burgess, Chairman 
Elmer L. Beach, 

M. G. deQuevedo, 

J. P. Plunkett, 

Leo E. Golden, 

F, A. Leland, 

R. Granville Curry, 
Alexander H. Elder, 

W. W. Manker, 

Francis J. Dowd. 
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STATUS OF FEDERAL LEGISLATION 


At End of First Session—Seventy-fourth Congress 





H. R. Popular Title Senate House Signed 





6511 Air Mail 
943 4005 Annual Reports, I. C. C. 
543 3617 Bridge and Track Inspection Hearings 
7659 Bridge Tolls 
1630 5378 Dismissal Compensation None 
8.J.R.12 H. J. R. Emergency R. R. Trans. Act, 1933 
236 Federal Regulations, Etc. 
Filipino Emigration 
Pull Crews Hearings None 
Gold Clause Resolution 
Government Ownership of Railroads None None 
Guffey-Snyder Coal Regulation 
Hours of Service Hearings None 
Inland Waterways Extension 
Interstate Workmens Compensation None None 
Liquor Laws Amendments 
Lobbying Investigation App’d 
Lobbyist Registration Passed Calendar 
Merchant Marine Act, Sec. 27 
M. & St. L. Reorganization None None 
Motor Carrier Regulation 
Packers and Stockyards 
Petroleum Control 
Pettengill Fourth Section None Calendar 
Port-Locality 
Practice Before Govt. Depts. Postponed 
Public Utility Holding Companies 
Railroad Financing Investigation App’d 
Railroad Pension—Taxing 
Railroad Retirement 
R. R. Retirement Inv. Comm. 
Railway Labor Act (Pilots) 
R. F. C.—Extension of Functions 
Reorganization of I. C. C. Hearings 
Reorganization of Railroads 
Reparation, Limitation on None 
Rivers and Harbors 
Routing—Amending Sec. 15(4) None 
Ship Subsidy Calendar 
Six Hour Day on Railroads Hearing 
Social Security 
Tax Bill 
Tennessee Valley Authority 
Tenure of Office, I. C. C. 
Thirteenth Sec., I. C. Act None None 
Thirty Hour Week—Industry Calendar 
Train Dispatching Offices Hearings 
Train Lengths Hearings 
Transportation Department None 
Twenty-eight Hour Bill None 
Water Carrier Regulation Calendar 
Water Transportation of Explosives 
H.J.Res.117 Works-Relief 





Note: All pending bills retain their status in the next session of the Seventy-fourth Congr 


Copies of any of the above Acts may be secured 
by writing the Executive Secretary, at 10c each. 
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Report of Special Committee on Changes in 
Interstate Commerce Law Relating to Procedure 


During the annual meeting in 1933, the then President, Mr. R. C. 
Fulbright, in his address to the Association, made several criti- 
cisms and suggestions respecting the practice and procedure govern- 
ing formal proceedings before the Interstate Commerce Commission. 
Thereafter, in the same meeting, Mr. R. Granville Curry made a 
motion seconded by Mr. Henry Wolf Bikle: 

“that the address of the President be referred to the Procedure 
Committee for study of the problems dealt with in that address, and 
for report at the next meeting.” 

Pursuant to the adoption of this motion, the incoming President, 
Mr. Walter R. McFarland, appointed the undersigned to constitute 
a “Special Committee on Changes in Interstate Commerce Law Relat- 
ing to Procedure.” 

It follows, therefore, that for specific reference to the matters 
confided to this committee for study, we must have recourse to Mr. 
Yulbright’s remarks, and these, as published in the proceedings of 
that annual meeting, included the following concrete criticisms and 
suggestions: 


1. The difficulty lies in the system which we have heretofore 
fullowed in adjudicating these controversies between shippers and 
carriers and between groups of shippers. 

2. It was but natural for Congress to provide that parties before 
the Interstate Commerce Commission be accorded the opportunity 
for full hearings and presentation of their contentions, and that this 


should be done according to the time-honored devices theretofore 
followed by the courts. 


3. In dealing with a simple situation such as a rate on a par- 
ticular commodity between a few points which may not affect the 
adjustment of other rates or the rate structure as a whole, this 
method of pseudo court trial is generally satisfactory. 


4. On the whole the Commission is doing the best possible job 
it can accomplish so long as we follow the time-worn concept of 
court procedure in freight rate adjudications. 

Next, after reciting the details of the procedure before the Com- 
mission in Docket 17,000, Part 7, (Grain and Grain Products, 164 
I. C. C. 619; 173 I. C. C. 511), Mr. Fulbright added: 

The trouble is that we have followed the concept of court pro- 
cedure in the administration of the law and with the development 
of the magnitude and complexity of the problems of transportation 
the question now arises as to whether or not this concept has failed. 

After discussing the likely probability of federal regulation of 
forms of interstate transportation other than by railroad, Mr. Ful- 
bright added: 

“If we are to cling to the court concept of regulation, by which 
every complaint and every investigation should be carried through 
eecording to traditional forms of jury trials, then there would seem 
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to be very great danger that the regulatory machine will break down 
with the burden. * * * If we are ever to achieve any practical, 
efficient and prompt regulation of the practices, charges and other 
operations of the many thousands of agencies engaged in interstate 
transportation it will certainly be essential that we make some radi- 
cal departure from our present system of investigation and adjudi- 
cation of such controversies.” 

By way of answer to his own criticisms, Mr. Fulbright then 
presented the following as a possible means of remedy: 

“Instead of setting complaints and investigations down for 
formal hearing as soon as issue is joined, let us have a plan of 
procedure by which the Commission shall designate competent ex- 
aminers to go upon the ground and make first hand investigation 
of the primary facts which they consider pertinent concerning any 
complaint or investigation upon which issue has been joined. This 
investigation should be informal, without any taking of testimony, 
or the making of any record, other than such notes and data as the 
examiners conducting the investigation may consider proper for their 
own guidance. Such investigation should be directed to an effort 
to determine all of the facts which may be pertinent to the issues 
in question, following which a resume of all such primary facts 
should be prepared and perhaps reviewed by a committe of attorney 
«xaminers of the Commission, following which there should be a 
report made for the parties to the proceeding setting forth first, a 
statement of the issues as understood by the examiners, and, second, 
the pertinent facts with respect thereto. Where conflicting evidence 
is developed the examiner may recite such conflicts but wherever 
possible the undisputed primary facts should be set forth in such 
veport, 

“After this report has been made the interested parties should 
be permitted to file statements with the Commission indicating any 
findings to which they take exception, and as to such findings or 
points, if the adverse parties and the examiner in charge shall agree, 
they may be incorporated in the report. In major cases where 
broad disputes may arise the examiner might be sent again to make 
further examination and develop further findings. 

“After this procedure has been had if there are still issues of 
primary fact, then the proceeding should be set down for hearing 
upon these matters upon which there is still disagreement and evi- 
dence should be confined to such matters. Following the completion 
of the testimony the examiner should make a report in substantially 
the same way as proposed reports are now made with the privilege 
of the parties to file briefs prior to such report and exceptions there- 
after. 

“In presenting the case to the Commission, or a division thereof, 
the Commission should have the discretionary power to require writ- 
ten arguments and dispense with oral arguments, and oral argu- 
ments should not be had until the commissioner in charge of the 
case has had ample opportunity to review the report of the examiner 
and the exceptions and replies thereto.” 
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At the annual meeting in 1934, your committee presented merely 
a progress report expressing the view that longer consideration of 
so important a problem, and greater opportunity to confer with and 
ascertain the views of commissioners, examiners, and other practi- 
iioners on the subject was advisable before definite conclusions 
should be reached and recommendations made to the Association. 


*#e# # # &#@ & & 


The language of the resolution under which this Committe func 
tions contains little to guide it. The language of former President 
Fulbright in the address which led up to the adoption of the reso- 
lution, shows, first, that the end sought ‘is “practical, efficient and 
prompt regulation” of the carriers; and, second, that as a means 
io this end, there should be, by statutory amendment, if necessary, 
an abandonment of “the concept of court procedure in the admini- 
stration of the law.” 

Your Committee readily agrees that the end sought is a highly 
desirable one. The means suggested to effect it, however, your Com- 
mittee considers highly undesirable and recommends against any 
legislation designed to accomplish it. In making this recommenda 
tion, your Committee speaks not only the personal views of its mem- 
bers, but reflects also the practically unanimous views of Commission. 
ers, former Commissioners, and Examiners, who have given us the 
benefit of discussion of the subject. 

We base our recommendations on these views of the details of 
the subject. 

1. Abandonment of “the concept of court procedure” means, 
more than anything else, abandonment of the right to a fair hearing. 
This is a fundamental right that should not be given un, and certain- 
ly not hastily, even in the interest of more prompt disposition of 
litigation. 

2. Careful consideration of the alternative:-method of procedure 
tentatively suggested by Mr. Fulbright does not convince us that 
it will achieve any more practical, efficient or prompt results than 
«re secured by present methods. That alternative method may, on 
the contrary, merely serve to prolong the period between filing of 
complaint and final report. : 

3. Those particular proceedings which lend themselves to more 
prompt handling without a public hearing are now provided for by 
the shortened procedure rule. 

4. Those particular proceedings which lend themselves to more 
prompt handling by utilization of the Commission’s force of Exami- 
rers of Accounts, special agents, etc., are now provided for by the 
Commission’s visitorial powers. The Commission has frequently 
used these powers and forces in large litigations in the past, especially 
in investigations of matters of large public importance arising in pro- 
ceedings on its own motion. We recommend the continuance and 
expansion of such practice by the Commission and believe that it 
might well be extended to cover proceedings which are less of a 
public and more of a private nature. Thereby the means may be 
afforded in certain cases of curing deficiencies in the record which 
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otherwise result. This is especially true in those cases where the 
interests of the parties are such that one does not present all the 
information that is peculiarly and only in its possession. It is 
ulso true in those cases where facts on one subject in one case vary 
from those on the same subject in another case, and where the Com- 
mission, utilizing these powers and forces, is in a position to deter- 
mine the actual facts. 


5. Your Committee is further of the opinion that more practi- 
cal, efficient, and prompt disposition of proceedings before the Com- 
mission would result if practitioners, examiners, and the Commission 
would adhere more closely to the requirements of existing law and 
1ules of practice, and especially in the following particulars: 

(a) Complaints and orders of investigation should be so drawn 
as to state clearly just what rates, rules, regulations, or practices 
ure in issue and just what sections of the law are presumably being 
violated. 

(b) Testimony should be confined to the issues and addressed 
to what is competent and material within the liberal rules of evi- 
cence observed by the Commission. 

(c) Briefs and oral arguments should lead to specific recom- 
mendations of findings of fact and ultimate conclusions which the 
party thinks should be made. 

(d) Proposed reports should make the specific findings and 
conclusions contemplated by the rules, 

(e) Exceptions to proposed reports should be addressed to the 
particular findings and conclusions contended to be erroneous, and 
substitute findings and conclusions should be recommended and speci- 
fically stated. 

(f) Reports of the Commission should be such as will avoid 
any criticism that they are “long and discursive narratives,”’—see 
Milwaukee Case, No. 379, Supreme Court of the United States, Octo- 
ber Term, 1934, decided March 4, 1985; 197 I. C. C. 245; 200 I. C. C. 
609,—and should include specific statement of those underlying 
facts which in turn support the Commission’s final conclusions. 

Your Committee is well aware that not all the above suggestions 
are necessary to meet the requirements of law in all cases. But we 
Lelieve that they are necessary to meet the requirements of the 
decisions, especially the recent decisions, of the Supreme Court in 
its review of reports and orders of the Commission. We believe 
also that if adhered to, they will expedite materially the progress 
of proceedings through the Commission, from the filing of complaint 
to final report. 


Respectfully submitted, 


August G. Gutheim, Chairman, 
Kenneth F. Burgess 

’aul M. Ripley 

John C. Bills * 

Thos. J. Burke 


* Has not approved report as yet. 
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Report of the Monthly Luncheon Committee 
T'o the Executive Committee: 


As Chairman of the Monthly Luncheon Committee of your 
Association, it is my privilege to make the following brief resume 
of activities for the 1934-35 season. 


Luncheons were held each month, holiday periods excepted, 
either at the Harrington Hotel or at the National Press Club. 


Instead of a luncheon in January, a dinner dance was held at 
the Press Club and was attended by about 100, many of whom were 
cut-of-town members. 


As Chairman, I thought it would be preferable to revolve the 
duties of presiding among the various members of the Committee, 
and I acknowledge with deep appreciation their cooperation. 


The luncheons were well attended and the benefits of the practice 
were at all times in evidence. These periodic meetings not only 
afford a splendid opportunity for pleasant contact between the prac- 
titioners and the official personnel of the Commission, but also make 
it possible for the local members of the Association to meet outside 
members who are in Washington at the time. 


Your Chairman believes that the practice should be continued, 
under a new Chairman, and that the office of Chairman should be 
limited to one year. He believes also that the interests of time and 
enjoyment are best served by excluding, as we did last year, the 
so-called three-minute speakers, and by limiting the speech-making 
to one fifteen minute address on a subject interesting and helpful 
to those in attendance. These are merely suggestions, however, and 
are not offered in any sense as binding upon your Chairman’s suc- 
cessor. 


Respectfully submitted, 


Harry C. Amegs, Chairman 
Monthly Luncheon Committee 





Keep the Supreme Court Out of Politics 


By Cuarutes D. Drayton * 


Of late there has been a good deal of more or less irresponsible 
talk in the newspapers concerning certain members of the United 
States Supreme Court as available or desirable nominees of the 
Republican Party for the Presidency. It is difficult to believe that 
those who indulge in speculations of this sort realize the implica- 
hons of what they suggest. It means putting the Supreme Court 
into politics and that ultimately would be destructive of the form of 
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government ordained by our Constitution. For once the decisions 
of the Supreme Court came to be recognized as being influenced or 
controlled by political considerations, that august tribunal would 
cease to be regarded as the impartial arbiter of the law and the 
Constitution; indeed, it would cease to have any real standing ax 
a judicial body, but would become a mere adjunct of the legislative 
and executive branches of the government, and almost necessarily 
subordinate thereto. It is now a coordinate branch with high re- 
sponsibilities and duties. Only so long as its members preserve 
their independence of politics and voice their honest convictions of 
the law and the Constitution without partnership or considerations 
of expediency will that great court retain its place as a coordinate 
branch. Upon this depends its whole reason for being. If it ever be- 
comes suspected of subserviency to popular clamor or influenced by 
the hope of individual members for popular acclaim or political office, 
it will forfeit its proper place under our Constitutional system. It 
will then neither satisfy those impatient for immediate change nor 
those favoring adherence to a written constituton intended to afford 
time for passions to cool and reason to prevail. 


The members of the Supreme Court are appointed for life, or 
curing good behavior. They accept appointment to this highest 
office to which the appointive power applies with the implied under- 
standing that they thereby divorce themselves for the remainder of 
their lives from all outside considerations or interests which may 
conflict with an impartial administration of justice. In the absence 
of incapacity arising from physical disability there have been but 
two instances of the resignaton of members of this court: One was 
that of John Jay, appointed Chief Justice by President Washington 
upon the organization of the Federal government, and who resigned 
to become Minister to England, a non-political office, appointive not 
elective; the other was that of Mr. Justice Hughes who resigned 
from the bench in 1916 to seek election as the Republican nominee 
for the Presidency, and who, subsequently, was re-appointed as 
Chief Justice by President Hoover. 


Many thoughtful citizens felt that Justice Hughes’ resignation 
from the Court to become a candidate for an elective office was a 
dangerous precedent. Even if it should not inspire other members 
of the Court to address themselves more assiduously to an inter- 
pretation of public opinion than to the law and the Constitution, a 
mere suspicion that this may be so would be detrimental to the 
prestige and standing of the Court and would tend to destroy its 
value. For these reasons it. would not be conducive to good govern- 
ment that any member of our highest court should ever again be 
considered for the Presidency and, if necessary, those gentlemen who 
have been honored by an appointment to that bench should, as a 
patriotic duty, make it clear that if nominated they would not accept 
and if elected they would not serve. 





* Member D. C. Bar. 
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Report of the Special Committee on Revision of the 
Constitution and By-Laws 


To the Executive Committee: 


We suggest the following amendments to the Constitution and 
By-Laws of the Association of Practitioners before the Interstate 
Commerce Commission. 





CONSTITUTION 


Article IV, Section 3—(Amend as follows) Members of the regula- 
tory bodies of the several States and the District of Columbia, hav- 
ing jurisdiction over common carriers, [BY RAILROAD] may upon ap- 
nlication and approval thereof by the Executive Committee, and pay- 
ment of dues hereinafter provided for, become members of the Associ- 
ution, irrespective of whether or not they have applied to and 
received a certificate to practice from the Interstate Commerce 
Commission. 


Article VII, Section 1—(Amend at follows) There shall be an Ex- 
ecutive Committee which shall consist of the President, Regional 
Vice Presidents, the Secretary, the Treasurer, all of whom shall be 
members ex officio, the Chairman of the Executive Committee and 
nine other members—to be selected by the President—three to be 
selected for one year; three for two years, and three for three years. 
Thereafter three members shall be selected by the President with the 
«pproval of the Executive Committee each year to serve for three 
years. [BUT NO MEMBER SHALL BE ELGIBLE IMMEDIATELY TO SUCCEED 
HIMSELF AS A MEMBER OF THE Executive ComMiITTEE]. Any vacancy 
occurring in any appointive membership of the Executive Committee 
shall be filled by the President with the approval of the Executive 
Committee for the unexpired term. [A MaJoriry] Six members of 
the Committee shall constitute a quorum. 


Article X Section 1—(Amend as follows) Each member shall pay 
to the Association for dues five dollars for the period of each year 
trom October 1 to September 30, payable on October 1 of each year 
in advance. New members admitted after April 1, may pay two 
dollars and fifty cents for the period up to the next October 1. Docu- 
ments and other material may be furnished to members at cost. 
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BY-LAWS 


Article VI, Section 1—(Amend as follows) In addition to the Com- 
mittees provided for in the Constitution, the following standing 
Committees shall be appointed annually by the President, each Com- 
mittee to consist of nine members, three to be selected for one year, 
three for two years, and three for three years; thereafter three mem- 
bers shall be selected each year to serve for terms of three years, but 
no member shall be selected immediately to succeed himself as a mem- 
ber of the Committee on Nominations. The President shall desig- 
nate the Chairman of each Committee, and shall announce the 
appointments to the Secretary, who shall give notice to the persons 
appointed. 





Committee on Professional Ethies and Grievances 

Committee on Education for Practice before the 
Commission and Admission to Practice 

Committee on Procedure 

Committee on Legislation 

Committee on Nominations 

Committee on Memorials 

Committee on Printing and Publicity 


Article VI, Section 2 (a)—(Amend as follows) Encourage all efforts 
to improve the professional conduct and ethics of practitioners before 
the Commission; make such investigations of professional conduct, 
unauthorized practice, and of abuses in connection with practice 
before the Interstate Commerce Commission as may be directed by 
the Association or the Executive Committee, and furnish infor- 
mation and make recommendations on the foregoing subjects to 
the Executive Committee and the Association. 


Article VI, Section 2 (d)—(Amend as follows) Be authorized to 
adopt such rules as it may deem desirable concerning the method and 
procedure to be used in expressing opinions, in making investigations, 
in the hearing of complaints, and taking of testimony. Such rules 
shall not become effective until approved by the Executive Commit- 
tee. Should the Committee as a result of its investigation recommend 
censure or disbarment in any given case, and its recommendation 
be approved by two-thirds vote of the [AssociaTIOn] members of 
the Association present and voting, its action shall be communicated 
through the President to the Interstate Commerce Commission. 


Article VI, Section 7—(Amend as follows) The Committee on Print- 
ing and Publicity shall, subject to the approval of the Executive 
Committee, have jurisdiction over all publications of the Association, 
and shall prepare and supervise for publication in the public press 
any and all information and news concerning the activities of the 
Association which in the judgment of the Committee may be of 
general interest to the public. The Committee shall, with the appro- 
val of the Executive Committee create a Board of Editors, which 
shall have charge of the Monthly Journal published by the Associa- 
tion. 








—=— — 
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Add new. Section 8: 


The Committee on Legislation shall keep the membership informed 
of any pending legislation which may be detrimental to the Associa- 
tion or its members and make recommendations with respect thereto. 


Change Section 8 to 9; 9 to 10; 10 to 11; and 11 to 12. 


Article VIII.—(Amend as follows) If any member is in default in 
the payment of his dues for a period of six months after the same 
shall become payable the Treasurer shall forward to such member 
a copy of this By-Law—and shall notify such member that unless 
such dues are paid within one month, he will be automatically drop- 
ped from membership. [THEREAFTER SUCH DEFAULT WILL BE REPORTED 
ro THE Executive Commitren. UPON SUCH REPORT BEING MADE 
To THE Executive COMMITTEE IT MAY WITHOUT FURTHER NOTICE 
CAUSE THE NAME OF SUCH MEMBER TO BE STRICKEN FROM THE ROLL 
FOR NON PAYMENT OF DUES, AND THE MEMBERSHIP, AND ALL RIGHTS IN 
bESPECT THERETO OF SUCH MEMBER SHALL THEREUPON CEASE. ] 


Note: Added portions have been denoted by italics ; deleted portions 
have been denoted thus: [ AssocraTIoNn ]. 


H. D. Driscoi., Chairman 

JouHN J. Escu 

CLARENCE A. MILLER Committee 
September 5, 1935. 





PERSONALS 


W. H. Chandler, President of the Association of Practitioners 
before the Interstate Commerce Commission has severed his con- 
nections with the office of the Federal Coordinator of Transportation 
and returned to his former position with the Merchants Association 
of New York City, as of September Ist. 





John E. Benton, National Association of Railroad & Utilities 
Commissioners, Washington, D. C., has been commissioned “Colonel” 
by Governor Laffoon, by reason of his assistance in the formation 
of the new Kentucky Public Service Commission. 





Harry D. Fenske, of Detroit, has been reappointed by Governor 
Fitzgerald of Michigan to the Port of Detroit Commission for a 
three-year term, expiring June, 1938. Mr. Fenske is Manager of 
the Transportation and Export Department of the Great Lakes 
Steel Corporation. 


The Port of Detroit Commission has jurisdiction under state 
enabling legislation, over development of the some 30 miles of front- 
age along the Detroit River. 








Since the last annual meeting of the Association there have 
been ten issues of the Journal. These issues contain 450 printed 
pages and efforts have been made to bring to the membership such 
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Report of the Committee on Printing and 
Publicity 





information as seemed helpful and interesting to those devoting . 
themselves to practice before the Interstate Commerce Commission. Pre 
There was one chart published showing a complete set-up of the pes 
interstate Commerce Commission, which proved quite popular, and er 
in addition to a copy going with each Journal, a number of extra pa 
copies were furnished to members. There were also three rate maps ih 
cistributed to the membership through the Journal and credit is th 
due W. C. Wertenbruch for his assistance in the preparation of } 
these charts. Dae 
« 
Through the Executive Secretary $155 in advertising was se- ae 
cured and that sum was turned over to the Treasurer for deposit Re 
in the general fund of the Association. A number of members have a 
cooperated in preparing articles of special interest to the member- te 
ship and the Journal has been used as a medium of information i's 
concerning the work of the Interstate Commerce Commission in its o 
broader aspects. The aggregate net cost to the Association of print- 
ing and distributing ten issues of the Journal from October, 1934, 
to September, 1935, was approximately $1,350. 
Unquestionably the Journal has been a means of increasing 
the membership in the Association and the Committee is grateful 
to all of those who have made its publication possible. It has not 
been possible to have frequent meetings of the Committee, although 
one meeting was held on January 19th, at the Washington Hotel. 
Whenever possible to do so, the chairman has consulted with mem- 
bers of the committee who were available, and on several occasions 
has conferred with more than one, in the general interests of the 
Journal and its relation to the Association 
Respectfully submitted, 
J. D. Battle, Chairman 
Charles E. Bell 
Hugo Oberg 


George T. Bell 
Slaughter Linthicum | 
Albert Mattson 


H. D. Driscoll 
Wilbur LaRoe 
Robert E. Quirk 
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Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Experimental Rates 


I. & S. Docket No. 4108, concerning proposed reduced rates on 
lumber, in carloads, from Pacific coast regions to destinations in 
official classification territory East of Ilnois-Indiana state line, were 
found justified. In doing so the Commission took some pains to 
comment upon the impossibility of predicting with definiteness just 
what the result of the proposed rates may be. It called attention 
to the fact that the Supreme Court of the United States has reminded 
the Commission that it should keep in mind that the railroads are 
the private property of their owners, and that while from the public 
character of the work in which they are engaged the public has the 
power to prescribe rules for securing faithful and efficient service 
and equality between shippers and communities, yet in no proper 
sense is the public a general manager. 209 U. S. 108. The Commis- 
sion further says that the carriers are entitled as a matter of right 
io make an experiment unless it can be proven that it violates some 
provision of the lw. It quotes U. S. vs. Illinois Central, 263 U. 8. 
515, as follows: 


“It is true that the law does not attempt to equalize oppor- 
tunities among localities, Jnterstate Commerce Commission vs. 
Diffenbaugh, 222 U. S. 42, 46; and that the advantage which 
comes to a shipper merely as a result of the position of his 
plant does not constitute an illegal preference. Ellis vs. Inter- 
state Commerce Commission, 237 U. S. 434, 445. To bring a 
difference in rates within the prohibition of Sec. 3, it must be 
shown that the discrimination practiced is unjust when measur- 
ed by the transportation standard. In other words, the dif- 
ference in rates cannot be held illegal, unless it is shown that 
it is not justified by the cost of the respective services, by their 
values, or by other transportation conditions.” 





Switching Service 





IT. & 8S. 4085—Switching at Dubuque, Iowa. The Milwaukee 
Railroad refused to continue service at a lumber plant in connection 
with traffic received over other lines at that point, primarily on the 
ground that it should not be expected to switch cars to a plant 
that received practically all of its shipments over other lines, and 
the Commission through Division 4 upheld its action. In as much 
as the consignee may still get service from the Milwaukee if the 
cars move in over that line, the Commission agrees with the carrier 
that it is a question of policy within the managerial discretion of 
the railroad. 
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Tariff Construction 


Docket No. 26, 472, Armour & Company vs. C. B. & Q. Railroad 
Company et al. Division 5. This case concerns the charges on less 
than carload shipments of packing house products from Chicago and 
East St. Louis, Illinois, and St. Louis, Missouri, to points in Missis- 
sippi Valley territory. The complaint was dismissed. Some pertinent 
remarks were made by Commissioner Aitchison in a dissenting 
opinion. In rather caustic language he comments at some length 
upon the ruling of the majority, and his views are extremely inter- 
esting with reference to tariff interpretation. To quote: 


“The general principles underlying the decisions relied upon, 
viz., that a tariff should be considered in its entirety, that the title 
page may be considered among other things in determinng its appli- 
cation, and that no strained or unnatural interpretation should be 
placed upon any tariff provision so as to bring about rates lower or 
higher than those which would result from a common-sense con- 
struction of all the pertinent portions of the tariff, are sound. But 
the manner of their use in the report leaves the impression that the 
Commission is committing itself to the principle that under no cir. 
cumstances will a rate in a tariff be recognized unless it falls within 
the description shown on the title page. In all the cases cited the 
title page situation was but one of the factors taken into considera- 
tion; but in reality it appears to have been used as the ‘means to 
justify the end.’ 


* #2 ke HH 


“The interpretation adopted in the report forces violations of 
section 4 of the Act at Chicago, St. Louis, and East St. Louis. If 
this finding is sound, the Commission may shortly find that the 
carriers will protect themselves from prosecution for almost any 
long-and-short-haul departures through the expedient of placing an 
intermediate rule in the tariff, and at the same time will refuse to 
apply its provisions. 


“Section 6 of the Act clearly contemplates that rates shall be 
specifically published. Intermediate rules should be tolerated as an ex- 
pedient to save the carriers expense in publishing unnecessary spe- 
cific rates, but only if they are so published that the tariff does not 
become ambigous and subject to any interpretation which the car- 
riers choose to place upon it, and does not thereby afford opportunity 
to recognize rates from the intermediate points on the more distant 
point basis for large and influential shippers and to refuse to recog- 
nize such rates for those not so influential. Carriers are under no 
requirement to publish an intermediate rule, and they are free to 
restrict its application to particular rates or commodities or routes. 
We have frequently held that failure to index a point, a commodity, 
or an item in a tariff does not make void a rate published in a tariff. 
Similarly, failure completely or correctly to describe on the title 
page the rates that are within the tariff should not in itself be held 
to make void any rate that otherwise is found in the tariff. A rate 
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resulting from an intermediate rule over a route via which the tariff 
clearly applies is just as much a rate as if it were published specifi- 
cally. Tariffs are very complex documents, and comprise a 
mass of unrelated rates. A title page is a mere label. It is well if 
it can be completely descriptive of all that is within the document 
which it prefaces, but often, we must recognize, it would be beyond 
the ingenuity and skill of finite human intelligence to devise a title 
which will conform to the limitations of space, adequately compre- 
hend all the subjects included, and yet be detailed and precise enough 
to be of any service as a guide to the searcher. When the application 
of a rate over a particular route is once established, and such rate 
is governed by an intermediate rule, no deficiency of description of 
the title page may be said to make void the application of the rates 
irom an intermediate point on that route. The imposition of un- 
published restrictions in this and similar rate situations will only 
lead to such a state of tariff uncertainty, that soon neither the car- 
riers nor the shippers will be in a position to determine the legal 
rates without recourse to this Commission. Such a condition is 
repugnant to the letter and spirit of the Act.” 





Fourth Section Cases 


Fourth Section Application No. 14661—Class and Commodity 
Rates in Louisiana—By the Commission. In reversing its previous 
findings concerning these rates without observing the long-and-short- 
haul provision of the Act, the Commission repeats its former state- 
ment as follows: 


“With respect to that provision of Section 13 which prohibits 
discrimination against interstate commerce itself, it is obvious 
that the facts upon which a finding of such discrimination must 
be based are peculiarly within the knowledge of the carriers, 
but the record is devoid of evidence from which any definite 
conclusions in this regard may be drawn. *** It is, therefore, 
impossible to conclude that the disparity in the interstate and 
intrastate rates herein considered operates as a real discrimi- 
nation against interstate commerce.” 


It then concludes that its previous order should be vacated and 
that the relief sought should be granted on the ground of circuity. 


Fourth Section Application No. 15280, by Division 2, involving 
rates on Cottonseed in the Mountain-Pacific region and in which 
relief was granted, the Commission quotes from a previous case 
wherein it lays down certain principles with respect to Fourth See- 
tion relief as follows: 


“In the exercise of our discretion under the provisions of 
section 4 we do not conceive it to be in the public interest or in 
the interest of the promotion of efficient and economical railway 
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transportation service to encourage the diversion of traffic from 
shorter lines or routes over which it apparently can be handled 
more economically, to routes of extreme circuity over which at 
the best it can be transported only at greater cost and less 
profit and where, so far as this record discloses, there is grave 
doubt that such rates would be reasonably compensatory.” 


“No different conclusion is warranted herein. 


“Where relief is based on circuity the imposition of the equi- 
distant provison is mandatory. However, in the instant case, the 
establishment of rates to intermediate points on the same mileage 
basis as the rates over the short line routes will result in substantial 
compliance with that provision. Relief, therefore, is justified with- 
cut that restriction.” 


Fourth Section Application No. 15430, commodity rates in offi- 
cial territory. By the Commission. This petition on behalf of 
carriers was for authority to establish between points in official 
territory rates on merchandise in shipping containers and in mixed 
carloads and other rates to meet truck or water competition without 
observing the aggregate-of-intermediates provision of Section 4 of 
the Interstate Commerce Act, and the application was denied. 


It was very wide in scope, and in denying the application the 
Commission had the following to say: 


“The applicaton before us is not directed to any special situ- 
ation but is general in character and scope and indefinite as to 
detail. What is said to be true with respect to truck competition 
in the territory in question undoubtedly applies with but vari- 
ations of degree to every section of the country. The same 
arguments could readily be made for universal relief as to truck- 
competitive rates. Obviously this is not the statement of a 
special case, but rather is an attempt to convince us that under 
present truck-competitive conditions the rail carriers should not 
be required to comply with this provision of law, but should be 
given by our order a general exemption from the operation of 
an otherwise mandatory statute. The jurisdiction invoked is 
legislative, and not administrative. A general case, and not 
special cases, is before us.” 








